United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 11,275 

BRIEF FOR APPELLANT AND JOINT APPENDIX 


Umfrit States fflmnrt of Atmpals 


Fob the District of Columbia Circuit 

dniied StGizs Coon or Apo 

For ihj 

District of Colunh : ' Dirrai 4 


RIB 


Bernard Gorland, Appellant, 


. ? r ' i L "*—» 

• • * it « -A* .. 

*** * , i« 


v. 




CLERK 


The United States of America, Appellee. 




Appeal from Judgment of the United States District 
Court for the District of Columbia 


.r*» 

C'Jun,b!~ Ofrruf^ 




■i.l A 

‘vv’4. 



Bernard ALargolius, 

1000 Vermont Ave., N. W., 
Washington, D. C., 
Attorney for Appellant. 


Wilson - epes printino Co. - RE 6003 - Washington 1. D. C. 



No. 11,275 


QUESTION PRESENTED 

Is the trial court’s action in overruling a motion to 
quash a search warrant and allowing property seized to 
he introduced into evidence proper, where the search 
warrant is based upon an affidavit containing no facts 
. made on personal knowledge of the affiant that the prem¬ 
ises searched were being used as a gambling establish- 
T ment, but only that affiant was told by a third person 
* that the proprietor of the premises—where a lawful busi¬ 
ness was being conducted—was the person with whom 
bets were made and that affiant “believed” that to be the 
fact? 
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Iltttteii States (Court of Appeals 

For the District of Columbia Circuit 
No. 11,275 


Bernard Gorland, Appellant, 


The United States of America, Appellee. 


Appeal from Judgment of the United States District 
Court for the District of Columbia 

_ 

BRIEF FOR APPELLANT ! 


JURISDICTIONAL STATEMENT | 

] 

i 

The jurisdiction of the Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of !the 

Federal Rules of Criminal Procedure. i 

1 

STATEMENT OF THE CASE 

i 

1 

i 

Appellant was tried on October 15, 1951 and convicted 
in the United States District Court for the District of 
Columbia, on a multiple count indictment charging Ap¬ 
pellant with violations of the District of Columbia gamb¬ 
ling laws. (App. 3) 

Prior to trial appellant filed a motion to quash the 
search warrant which had been executed, and to dismiss. 
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(App. 3). This was denied by the lower court (App. 
5). At the trial appellant objected to the introduction 
of the evidence seized as the result of the search which 
objection was based on the motion to quash. The objec¬ 
tion was overruled. (TR 26, 37). 

Following the entry of judgment on the verdict of 
guilty, appellant noted this appeal. 

STATUTES INVOLVED 

Section 22-1504. D. C. Code (1940). as amended. 
“Whoever shall in the District set up or keep any 
gaming table, or any house, vessel, or place, on land 
or water, for the purpose of gaming, or gambling 
devise commonly called ABC, faro bank, F 0, rou¬ 
lette, equality, keno, thimbles, or little joker, or any 
kind of gaming table or gambling device adapted, 
devised, and designed for the purpose of playing 
any game of chance for money or property, or shall 
induce, entice, and permit any person to bet or play 
at or upon any such gaming table or gambling device, 
or on the side of or against the keeper thereof, shall 
be punished by imprisonment for a term of not more 
than five years.” 

Section 23-301, D. C. Code (1940), as amended. 

“Upon complaint, under oath, before the police court, 
or a United States commissioner, setting forth that 
the affiant believes and has good cause to believe 
that there are concealed in any house or place arti¬ 
cles stolen, taken by robbers, embezzled, or obtained 
by false pretenses, forget or counterfeited coins, 
stamps, labels, bank bills, or other instruments, or 
dies, plates, stamps, or brands for making the same, 
books or printed papers, drawings, engravings, photo¬ 
graphs, or pictures of an indecent or obscene char¬ 
acter, or instruments for immoral use, or any gam¬ 
ing table, device, or apparatus kept for the purpose 
of unlawful gaming, or any lottery tickets or lottery 
policies, or any book, paper, memorandum, or device 
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for or used in recording any bet or deposit of money 
or thing or consideration of value received fcfr any 
share, ticket, certificate, writing, bill, slip, or token 
in any pool or lottery or as a wager on or in connec¬ 
tion with any race, game, contest, election, or other 
gambling transaction or device of an unlawful nature 
as defined in sections 22-1501, 22-1503, 2il504, 
22-1505, 22-1507, 22-1508, particularly describing the 
house or place to be searched, the things to be Seized, 
substantially alleging the offense in relation thereto, 
and describing the person to be seized, the said court 
or United States commissioner may issue a warrant 
either to the marshal or any officer of the Metropoli¬ 
tan Police commanding him to search such hohse or 
place for the property or other things, and, if found, 
to bring the same, together with the person Jo be 
seized, before the police court or United States;com¬ 
missioner issuing said warrant, as the ease may be. 
(Italics supplied) j 

l 

I 

STATEMENT OF POINTS 

The denial of appellant’s motion to quash the search 
warrant and to dismiss, and the introduction of thd evi¬ 
dence seized over appellant’s objection, was error. 

I 

i 

I 

SUMMARY OF ARGUMENT j 

l 

i 

The trial court erred in denying appellant’s motion to 

quash the search warrant and in admitting into evidence, 

over appellant’s objection, property seized from appellant 

under the authoritv of the warrant. The search warrant 

- 

was issued on an affidavit which established no probable 
cause that an offense had been or was being committed 
in the premises to be searched, that is that the premises 
in question were being used in violation of the gambling 
law. Moreover, the allegations of the affidavit are ! not 
factual but mere conclusions of the affiant and based; en¬ 
tirely upon hearsay. No facts within the affiant’s personal 


i 

i 
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knowledge are set forth to support the conclusion of his 
belief. The search warrant therefore is invalid on the 
authority of Schenrks v. U. S., 55 App. D. C. 84, 2 F. 2d. 
185. 

ARGUMENT 

The Denial of Appellant’s Motion to Quash the Search 
Warrant and to Dismiss, and the Introduction of the 
Evidence Seized Over Appellant’s Objection, Was 
Error. 

The principal question involved on this appeal is 
whether the search warrant in the present case is valid, 
being based on an affidavit of a police officer alone which 
sets forth no facts to lead a reasonable person to believe 
that the premises to be searched were a gambling estab¬ 
lishment. 

The affidavit upon which the warrant was issued sets 
forth no facts which reflect illegality in connection with 
the operation of the business at 1709 Pennsylvania Ave„ 
N. W., or that there was being conducted on said prem¬ 
ises activity in violation of Section 22-1504, D. C. Code, 
the section upon which the warrant was issued. 

The affidavit upon which the United States Commis¬ 
sioner issued his warrant states insofar as pertinent, as 
follows: 

“Having received reliable information that horse race 
bets were being written in premises 1709 Penn. Ave. 
N. W„ a variety and stationery shop, and having 
received this information from same source on other 
occasions which later had proven to bo true. Officer 
George J. Maurer was sent to make an investication. 
“Accordingly at about 1 :30 p.m. Sat. March 10, • 951, 
Officer Maurer entered the above premises and con¬ 
tacted the above described white man known to the 
officer as Rudy. At this time he asked the officer to 
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go with him to Whelan’s Drug Store located a^t 1701 
Penna. Ave. N. W., so they could sit down at aL table 
and look over the scratch sheet to see what horses 
the officer wished to play. We then proceeded ito the 
drug store, sat down at a table, and Officer Maurer 
gave him the following bets; “Exciteable Mary”, 2nd 
race. Gulf Stream Park, $2.00 to win and $1.00 to 
show; “Referendum”, 3rd Race, Gulf Stream jPark, 
$2.00 to win and $1.00 to show; “Grey Arrow]’, 6th 
Race, Gulf Stream Park, $2.00 to win and $li00 to 
show; “Yankee TTill”, 7th Race, Gulf Stream Park, 
$2.00 to win and $1.00 to show; 3rd Race, Chjarles- 
town. $2.00 to win and $1.00 to show. Thi^ man 
marked off the horses that the officer had played on a 
scratch sheet and accepted his money which totaled 
$15.00. The man known as Rudy told the officer that 
he was working for Bernie, a white man who! runs 
this shop at 1709 Penna Ave., N. W., and that he 
turned his work over to him. After we had completed 
our business in the drug store I observed this; man 
return to 1709 Penna. Ave., N. W., talk to the white 
man known as Bernie and I have reason to believe 
that lie turned my bets to him.” (Appendix Oj, 10) 

1 

From this affidavit it will be noted that on Marcjli 10, 
1951 the officer contacted an individual by the nan|ie of 
Rudy at the premises subsequently searched, but Rudy 
took no bets from the officer at this location. Instead the 
officer was requested to go to another location nearby 
whore bets were made. The statement in the affidavit! that 
Rudy told the officer that he was working for a “Bennie”, 
a white man who runs the variety and stationery shop 
at 1709 Pennsylvania Ave., N. W., and that he, Rudv, 
turned his work over to the said Bernie, apart from the 
fact that it is pure hearsay, unsupported by any facts, 
has no reference to the premises themselves. In Other 
words, no facts, hearsay or otherwise, are stated to sup- 
■por• the conclusion that premises 1709 Pennsylvania Ave¬ 
nue, N. W., was being operated in violation of Section 
22-1504. The said Bernie, for all that appears ini the 

affidavit, could have taken these bets—assuming the hjear- 

1 
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say statement of Rudy standing alone is acceptable, which 
it is not—and yet there is nothing to tie in the premises 
for which the search warrant was issued. 

The affidavit states further that after the officer had 
completed his business with Rudy in the drug store he 
observed Rudy return to 1709 Pennsylvania Avenue and 
'alk to Bernie and that he, the officer had reason “to be¬ 
lieve that he (Rudy) turned my bets over to him.” Here 
again there is no statement, factual or otherwise, tying 
in premises 1709 Pennsylvania Avenue as a gambling 
establishment and the belief of the officer that bets were 
turned over to Bernie could have pertained to a place 
other than 1709 Pennsylvania Avenue, N. W. 

From what appears in the affidavit, assuming for pres¬ 
ent purposes that the form of the allegations are other¬ 
wise adequate—which is not a fact—the officer made cer¬ 
tain bets with a bookmaker in a drug store four or five 
doors removed from the premises in question where the 
bookmaker took the officer and the officer was told by 
the bookmaker that he turned his bets over to a Bernie. 
To hold that this is sufficient under Section 23-301 D. C. 
Code, which requires the affidavit to substantially allege 
the offense in relation to the house or place to be searched, 
is to destroy the substance of the requirement. 

Apart from the fact that, as above discussed, the affi¬ 
davit does not connect the premises searched with the al¬ 
leged gambling, the search warrant is based entirely upon 
undisclosed information, belief of the officer unsupported 
by observation or facts, and hearsay. 

The warrant is clearly bad as tested by the Fourth 
Amendment to the Constitution and the adjudicated cases. 

In Byars v. United States, 273 XT. S. 28, 29, the Supreme 
Court, in holding an affidavit insufficient for the issuance 
of a search warrant, stated as follows: 
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“The information upon which the search whrrant 
was issued states only that affiant ‘has good reason 
to believe and does believe the defendant has! in his 
possession’ such intoxicating liquors, instruments, and 
materials. The warrant is clearly bad if tested by 
the Fourth Amendment and the laws of the fJnited 


States.” 


The affidavit in the present case clearly falls {vithin 
the condemnation of Schencks v. United States, 55 App. 
D. C. 84, 2 F. 2nd 185. In that case, as here, the bfficer 
in his affidavit set forth what a third person hab told 
him concerning the unlawful activities and conduct of 
another. Based upon such information a warrant was 
secured. In holding such warrant invalid this Court stated 
as follows: 


“The federal courts have most zealously guarded the 
rights secured to the people under that amendment, 
and have uniformly held that its purpose cannpt be 
evaded by the issuance of writs on sworn declarations 
which would permit the person or persons making 
them to escape responsibility therefor. A sworn 
statement that person is informed and believe)?, or 
has reason to believe and does believe, that certain 
facts exist, is not a positive statement that they do 
exist, or that they are true, and leaves no one re¬ 
sponsible for a search or seizure, in case the informa¬ 
tion of the affiant or deponent should prove to b£ in¬ 
correct. or in case there should be no sound basi^ for 
his belief. Tf the peace officer has reason to believe 
and does believe that a search or seizure ought tjo be 
made, he should state in his affidavit the facts -ujhich 
led him to that conclusion, and which were knowjn to 
him of his own knowledge. Tf he has no first-hand 
information as to the material facts, but has beeh in¬ 
formed by another as to facts or conditions which 
would justify the issuance of process for search or 
seizure, the officer should secure the informer’s affi¬ 
davit positively alleging of the latter’s own knowledge 
the existence of such facts or conditions. In the 
event that the informer is unwilling to make suclj an 
affidavit, he should be subpoenaed to appear before 
the judge or commissioner to give testimony asf to 
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the truth of the statements made by him to the 
officer. 

• • • • 

“The Constitution is paramount, and the courts will 
not permit the evasion of the Constitution by validat¬ 
ing writs issued on sworn declarations, which literally 
comply with the terms of the statute, but which fail 
to establish probable cause, inasmuch as they state 
the facts on information and belief or state conclu¬ 
sions of fact or of law, instead of positively alleging 
the material facts. Ripper v. United States. 178 F. 
24-26. 191 C.C.A. 152: United States v. Ray (D.C.) 
275 F. 1004-1006: Yeeder v. United States, 252 F. 414, 
418, 420. 164 C.C.A. 338: Boyd v. United States, 116 
U. S. 624-630; 6 S. Ct. 524, 29 L. Fd. 746. To hold 
otherwise would reduce search warrants to the status 
of the old writs of assistance, and would fritter away 
the rights guaranteed by the Fourth Amendment, 
thereby giving free rein to abuses, hateful to a form 
of government which is intolerant of the arbitrary and 
irresponsible exercise of power. 

“We must hold, therefore, that affidavits or deposi¬ 
tions which simply state that the affiant or deponent 
has reason to believe and does believe that a crime 
has been or is in course of being committed or which 
go no farther than to allege conclusions of law or of 
fact, or which set out on mere information and belief 
the material facts on which the right to search or 
seize is based, are insufficient to support a search 
warrant, and any search warrant issued on such affi¬ 
davits or depositions is invalid. * * *” 

Appellant has quoted at length from the Schevcks case 
because what is there set forth controls the present case. 

In Seymour v. United States , 177 F. 2d 732, 85 XT. S>. 
App. D. C. 366, this Court stated the rule with respect to 
probable cause as follows: 

“* * * ‘Probable cause exists where ‘the facts and 
circumstances within their (the officers’) knowledge 
and of which they had reasonably trustworthy infor¬ 
mation (are) sufficient in themselves to warrant a 
man of reasonable caution in the belief that’ an of¬ 
fense has been or is being committed. * * *” 
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i 


In so stating the rule reliance was placed upon Brineyar 
v. United States, 338 U. S. 160, 175. | 

In the Brineyar case the Supreme Court ruled tli^t prob¬ 
able cause for an arrest without a warrant majy ex':si 
where facts known to the arresting officer when considered 
together with reasonably trustworthy information! would 
justify a reasonably cautious man in believing that] an of¬ 
fense was being committed. 1 

Nothing contained in either the Brineyar case or Sey¬ 
mour case affects the rule laid down bv this Court in the 

* I 

Schencks case as to what an affidavit in support of a 
search warrant must set forth. In other words, tljie rule 
remains that an affidavit must contain sufficient allegations 
to establish probable cause and this must be based |n part 
at least upon facts and circumstances within the [knowl¬ 
edge of the officer making the affidavit. It cannot bej based 
entirely upon hearsay information and belief as is the 
situation in the present case. As this Court said jin the 
Schencks case, to state the facts on information and belief 
or state conclusions of fact or of law instead of positively 
alleging the material facts “would reduce search warrants 
to the status of the old writs of assistance.” 2 


1 In the Brinegar case, the arresting officer had previously ar¬ 
rested the accused for illegally transporting liquor; had sedn him 
loading a truck with liquor in Missouri, where, however, tlje sale 
of liquor was legal; knew his reputation as a hauler of liquor; 
and arrested him when he recognized him driving a heavily loaded 
car in Oklahoma, where the sale of liquor was illegal. 

= The affidavit in the present case is confusing to say the I least. 
For example, in the very first paragraph the statement is made 
that as reliable information with respect to 1709 Pennsylvania 
Ave., N. W. had been received “Officer George J. Maurer (who ac¬ 
tually was the affiant) was sent to make an investigation.” J This 
indicates on its face that someone other than affiant received this 
information and directed him to investigate. Other than j facts 
concerning the making of bets at premises other than those finder 
investigation with one who states that he turned his work over 
to the person who runs the legitimate variety and stationery shop 
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A search prosecuted in violation of the Constitution is 
not made lawful by what it brings to light, and evidence of 
crime discovered by an officer in making a search without 
lawful warrant, may not be used against the victim of 
the unlawful search. Newsline v. D. C., 73 U. S. App. 
T). C. 85, 115 F. 2d (J90; Schencks v. U. S., supra; 1 Veeks 
v. U. S., 232 U. S. 383, 393; Gouled v. U. S., 255 U. S. 298. 


CONCLUSION 

The premises considered, it is sincerely urged to this 
Honorable Court that the judgment in this cause should 
be reversed. 

Respectfully submitted, 

Bernard Margolius, 

1000 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Appellant. 


at 1709 Pennsylvania Ave., N. W., and that after the particular 
bets were made the third person (Rudy) went into the premises 
under investigation, no facts of any kind or description are set 
forth. The affidavit states absolutely no facts based in the affiant’s 
personal knowledge or observation that anything took place in 
1709 Pennsylvania Avenue. Mere conclusions and beliefs do not 
justify a search warrant. 
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Filed in Open Court April 30 1951 Harry M. Hull, 
Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled April 3, 1951, and Sworn in 

April 4, 1951 

THE UNITED STATES OF AMERICA 

v. 

Bernard Gorland, Rudolph Dupree 
Criminal No. 691-51 
Grand Jury No. 588-51 
Vio. 22 D.C.C.1501, 1502, 1504 

The Grand Jury charges: 

Continuously during the period from about March 12, 
1951, to about March 13, 1951, within the District of Co¬ 
lumbia, Bernard Gorland and Rudolph Dupree were con¬ 
cerned as owners, agents and clerks, and in other ways, 
in managing, carrying on and promoting a lottery known 
as the numbers game. 

SECOND COUNT: 

On or about March 12, 1951, within the District of Co¬ 
lumbia, Rudolph Dupree sold and transferred to George 
J. Maurer a chance, right and interest in a lottery known 
as the numbers game. 

THIRD COUNT: 

On or about March 13, 1951, within the District of Co¬ 
lumbia. Rudolph Dupree sold and transferred to George 




J. Maurer a chance, right and interest in a lottery known 
as the numbers game. 

I 

I 

FOURTH COUNT: 

i 

On or about March 13, 1951, within the District of Co¬ 
lumbia, Bernard Gorland and Rudolph Dupree knowingly 
had in their possession certain tickets, certificates, bills, 
slips, tokens, papers and writings, used and to be used, 
and adapted, devised and designed for the purpose of 
playing, carrying on and conducting a lottery kpown as 
the numbers game. 

(is FIFTH COUNT: j 

Continuously during the period from aboi^t March 
10, 1951, to about March 13, 1951, within the District of 
Columbia, Bernard Borland and Rudolph Dupreej set up 
and kept a gaming table for betting money on horse races. 

i 

SIXTH COUNT: 

i 

Continuously during the period from about Mhrcli 10, 
1951, to about March 13, 1951, within the District} of Co¬ 
lumbia, Bernard Gorland and Rudolph Dupree set up 
and kept a place for betting money on horse racesj 

/s/ George Morris Fat, 
Attorney of the United States in 
and for the District of Columbia. 

A TRUE BILL: 

/s/ Charles E. Berberich, 

Foreman. i 

i 

m # * * 

l 

70 Filed .Tun 12 1951 Harrv M. Hull, Clerk 

i 

Motion To Onasli Search Warrant an/1 To Dismiss 

1 I 

i 

I 

Comes now the defendant by and through his attorney, 
Denny Hughes, and respectfully moves this Honorable 
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Court to quash the search warrant herein for the follow¬ 
ing reasons: 

1. The affidavit upon which the search warrant was 
issued does not contain facts which would constitute prob¬ 
able cause. 

2. The affidavit does not contain facts known person¬ 
ally to the defendant. 

3. The affidavit does not contain any facts which would 
indicate any gambling violation at the defendant’s prem¬ 
ises. 

WHEREFORE, the premises considered, the defendant 
respectfully moves the Court to quash the search warrant 
and any other warrant issued for the arrest of this de¬ 
fendant. 

/s/ Denny Hughes 
Denny Hughes 

Attorney for Defendant 
# * * * 

71 Filed Aug 24 1951 Harry M. Hull, Clerk 

On this 23rd day of August, 1951. came the attorney 
of the United States, the defendant in proper j>erson and 
by his attorney, James K. Hughes, Esquire: whereupon 
the defendant’s motion to quash the search warrant and 
to dismiss, coming on to be heard, after argument by 
counsel, is by the Court, denied. 

Bv direction of 

BURNITA SHELTON MATTHEWS 
Presiding Judge 
Criminal Court # One 

• • * * 
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I 

I 

i 


72 Filed Oct 1G 1951 Harry M. Hull, Clerk j 

i 

Order Denying Motion To Quash Search Warrant and To 

Dismiss 

j 

The defendant’s motion to Quash Search Warrant and 
to Dismiss having come on for hearing, testimony having 
been received, and argument having been presented, it is 
by the Court this 23rd day of August, 1951, 

ORDERED, that said motion be and same hereby is 
denied. 

/s/ Burnita Shelton Matthews 

Judge 

* # # # 

74 Filed Oet 17 1951 Harry M. Hull, Clerk j 

J 

Motion For A New Trial 

I 

l 

Comes now the defendant by and through his attorney, 
and respectfully moves the Court for a new trial herein 
for the following reasons: 

1. The affidavit upon which the search warranj; herein 
was issued was insufficient in law to justify its issuance. 

2. The affidavit did not contain facts known personally 

to the affiant. 

3. The affidavit contained onlv conclusions of taw and 

■ 

was therefore insufficient. 

4. The admission in evidence of the various exhibits 
at the time of the trial herein was improper and! in vio¬ 
lation of his constitutional rights. These exhibits were 
admitted over objection of defense counsel. 

5. The admission in evidence of these exhibits over 
objections of defense counsel was prejudicial to jhis ob¬ 
taining a fair and impartial trial on the issues hefein. 

6. The Court erred in its instructions to the j|urv. 

I 

i 


i 

i 

i 

i 
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"WHEREFORE, the premises considered, the defendant 
respectfully moves this Honorable Court for a new trial 
herein. 

/s/ Denny Hughes 
Dennv Hughes 

107 Columbian Building 
Attorney for Defendant 

• * * * 

70 Filed Oct 23 1951 Harry M. Hull, Clerk 

Judgment and Commitment Cr. Form No. 25 

UNITED STATES DISTRICT COURT 

for the 

DISTRICT OF COLUMBIA DIVISION 
United States of America 


v. 


BERNARD GORLAND 
Crim. No. 691-51 

On this 19th day of October, 1951 came the attorney 
for the government and the defendant appeared in per¬ 
son and by counsel, Denny Hughes & James K. Hughes, 
Esquires. 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Violation of Title 22, Sections 1501, 1502, 1504 
of the D. C. Code as charged and the court having asked 
the defendant whether he has anything to say why judg¬ 
ment should not be pronounced, and no sufficient cause to 
die contrary being shown or appearing to the Court, 
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I 

I 

It Is Adjudged that the defendant is guilty as Icharged 
and convicted. 

It Is Adjudged that the defendant is hereby cojnmitted 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 

Two (2) months to Eight (8) months on Count! 1: 

! ■ 

Two (2) months on Count 4; 

Two (2) months to Nine (9) months on Count 

Two (2) months to Nine (9) months on Count 6, said 
sentence by the counts of the indictment to run j concur¬ 
rently. 

It Is Ordered that the Clerk deliver a certified jcopv of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified officer and that the copy sjerve as 
the commitment of the defendant. 

David A. Pine 

United States District Judge. 

* * * * 

77 Filed Oct 19 1951 Harry M. Hull, Clerk 

I 

Notice of Appeal 

I 

Name and address of appellant 
1421 Somerset PI., N. W. 

Name and address of appellant’s attorney 
Columbian Building, Wash., D. C. 

Offense Vio. T.22, D.C. Code Secs. 1501, 1502, 15Q4 

Concise statement of judgment or order, giving date, and 
any sentence 

2 months to S months on Count 1 
2 months on Count 4 

i 

i 

i 

i 



2 months to 9 months on Count 5 

2 months to 9 months on Count 6; to run concurrently. 

Name of institution where now confined, if not on bail 
District of Columbia Jail 

I. the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

Date: Oct. 19, ’51. 

/s,/ Bernard Borland 
Appellant 

/s/ Denny Hughes 

Attorney for Appellant. 

* * # ♦ 

81 Filed Mar 10 1952 Harry M. Hull, Clerk 

St ip illation 

It is hereby stipulated by and between the appellant 
and the attorney for the United States that, there having 
been omitted inadvertently from the record in the above 
entitled cause, the search warrant and supporting affidavit 
for search warrant, the same being material to the issues 
on appeal, the attached photostat of search warrant and 
affidavit for search warrant be considered as part of the 
record on appeal in this cause. Tt is therefore requested 
that a Supplemental Reco7-d be prepared by the Clerk. 

/s/ Joseph M. Howard 

Assistant United States 
Attorney 

/s/ Bernard Margolius 
Bernard Margolius 
Attorney for Appellant 
1000 Vermont Avenue, N. W. 
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DISTRICT COURT OF THE UNITED STATES 

j 

District of Columbia 

691—’51 | 

. Division 

I 

G. J. 588—51 

Commissioner’s Docket No. 8 

! 

Case No. 3729 
United States of America 

V 

Harry Snider 

Affidavit for Search Warrant 

BEFORE Cyril S. Lawrence, Municipal Centerj Wash¬ 
ington, D. C. 

! 

The undersigned being duly sworn deposes an<il says: 

That he (has reason to believe) that (on the premises 
known as) 1709 Pennsylvania Avenue, N. W., (entire 
premises) Washington in the District of Columbia, there 
is now being concealed certain property, namely a gam¬ 
ing table, horse race slips, and any paraphernalia used 
for the purpose of betting and wagering on the jresults 
of horse races. The facts to sustain this are as sqt forth 
in the affidavit attached hereto and made a parti hereof 
which are in violation of D. C. Code Title 22, Sectiojn 1504. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are gs fol¬ 
lows: See the affidavit attached hereto and made |a part 
hereof. 

/s/ George J. Maurer 
Vice Sqd., M.P.D.C. 



10 A 


Sworn to before me, and subscribed in my presence, 
March 12, 1951. 

/s/ Cyril S. Lawrence 

Lmited States Commissioner 


1 The Federal Rules of Criminal Procedure provide: “The war¬ 
rant shall direct that it be served in the daytime, but if the affi¬ 
davits are positive that the property is on the person or in the 
place to be searched, the warrant may direct that it be served at 
any time.” (Rule 41C) 

83 Statement of Facts Relative to Request for U. S. 
Commissioner's Arrest Warrant for a White Man 
Known as “Rudy", Years , About 140-145 

Lbs. I>laeh Wary /fair. Slim Build, for Violations 
of the Anfi-Gamblina .hairs and a Search Warrant 
for Premises 1700 Penua. Are. .V. TT\ (Entire Prem¬ 
ises) Waslrinyton. D. C. for Violations of the Anti- 
Gamhliny Laws. 

Having received reliable information that horse race 
bets were being written in premises 1709 Penna. Ave. 
X. IV., a variety and stationery shop, and having received 
this information from same source on other occasions 
which later had proven to be true, Officer George J. 
Maurer was sent to make an investigation. 

Accordingly at about 1:30 p. m. Sat. March 10, 1951, 
Officer Maurer entered the above premises and contacted 
the above described white man known to the officer as 
Rudy. At this time he asked the officer to go with him to 
Whelan's Drug Store located at 1701 Penna. Ave. X. W., 
so they could sit down at a table and look over the scratch 
sheet to see what horses the officer wished to play. We 
then proceeded to the drug store, sat down at a table, and 
Officer Maurer gave him the following bets: “Exciteable 
Mary”, 2nd race, Oulf Stream Park, $2.00 towin and 
$1.00 to show; ‘‘Referendum”, 3rd Race, Gulf Stream 
Park. $2.00 to win and $1.00 to show; “Grey Arrow", 6th 
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Race, Gulf Stream Park, $2.00 to win and $1.00 to show; 
‘‘Yankee Hill”, 7th Race, Gulf Stream Park, $2.00 to win 
and $1.00 to show; “Baby Billy”, 3rd Race, Char estown, 
$2.00 to win and $1.00 to show. This man marked off 
the horses that the officer had played on a scratch sheet 
and accepted his money which totaled $15.00. The man 
known as Rudy told the officer that he was wording for 
Bernie, a white man who runs this shop at 1709 Penna. 
Ave. N. W., and that he turned his work over !to him. 
After we had completed our business in the drulg store 
I observed this man return to 1709 Penna. Ave. N. W., 
talk to the white man known as Bernie and I h^ve rea¬ 
son to believe that he turned mv bets over to him. 

j 

Description of the white man known as Bernie,j who is 
the occupant at premises 1709 Pa Ave NW, is jas fol¬ 
lows: About 5'8", stout build, about 175-180 lb^, 45-48 
years, brown hair, partially bald on top. 

Occupancy Permit #A-4924 issued June 23, 1^50, for 
these premises, is in the name of Harry Snider. | Infor¬ 
mation received is that he is the brother-in-law j of the 
party known as Bernie. 

/s/ George J. Maurer 

George J. Maurer, Vi<j?e Sqd. 

Subscribed and sworn to before me this 12th day of 
March 1951. 

/s/ Cyril S. Lawrence 

F. S. Commissioner for the 
District of Columbia 

• * • • 
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UNITED STATES DISTRICT COURT 
For the District of Columbia 
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G. J. 588—51 

Commissioner’s Docket No. 8 
Case No. 3729 
United States of America 
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Harry Snider 
Search Warrant 

To Nunzio Bonaecorsy, a member of the Metropolitan 
Police Force, District of Columbia. 

Affidavit having been made before me by George J. 
Maurer, Vice Sqd., M.P.D.C. that he (has reason to be¬ 
lieve) that (on the premises known as) 1709 Pennsylvania 
Avenue, N. \\\, (entire premises) Washington in the 
District of Columbia, there is now being concealed certain 
property, namely a gaming table, horse race slips, and 
any paraphernalia used for the purpose of betting and 
wagering on the results of horse races. The facts to 
sustain this are as set forth in the affidavit attached 
hereto and made a part hereof which are in violation of 
D. C. Code Title 22, Section 1504 and as I am satisfied 
that there is probable cause to believe that the property 
so described is being concealed on the (premises) above 


described and that the foregoing grounds for application 
for issuance of the search warrant exist. 


You are hereby commanded to search forthwith the 
(place) named for the property specified, serving this 
warrant and making the search (in the daytime) land if 
the property be found there to seize it, leaving a t^opy of 
this warrant and a receipt for the property take^i, and 
prepare a written inventory of the property seized and 
return this warrant and bring the property before me 
within ten days of this date, as required by law. 


Dated this 12th day of March, 1951. 

/s/ Cyril S>. Lawrence 

TJ. S. Commissioner 

1 The Federal Rules of Criminal Procedure provide: “The war¬ 
rant shall direct that it be served in the daytime, but if the affi¬ 
davits are positive that the property is on the person or in the 
place to be searched, the warrant may direct that it be served at 
any time.” (Rule 41C) 

85 Filed Apr 11 1951 Harry M. Hull, Clerk 


Return 

T received the attached search warrant 3-12-51, 19., 

and have executed it as follows: 

On 3-13-51, 1951 at 1:00 o’clock PM, I searched (the 
person) (the premises) described in the warraijt and 

I left a copy of the warrant with Bernard Gorland 
together with a receipt for the items seized. 

The following is an inventory of property taken pur¬ 
suant to the warrant: 

10 Marked $1.00 Bills 

1 Marked $5.00 Bill 

$257.00 in cash 
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Several nos. & horse bet slips 
1 Zenith Table Model Radio 

This inventory was made in the presence of Arthur H. 
Moile and Wallace Iv. Valentine. 

I swear that this Inventory is a true and detailed ac¬ 
count of all the property taken by me on the warrant. 

/s/ Nunzio Bonaccorsy 

Subscribed and sworn to and return before me this 15th 
day of March, 1951. 

/s/ Cyril S. Lawrence 

United States Commissioner 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the District Court correctly denied appel¬ 
lant’s pre-trial motion to quash the search warrant, when 
the warrant had long since been executed, and when the 
motion did not fulfill the requirements of a motion to sup¬ 
press or return evidence under Rule 41 (e) of the Federal 
Rules of Criminal Procedure. 

2. Whether the trial judge correctly overruled appel¬ 
lant’s objections to the introduction of evidence seized by 
the police under the search warrant, when such objections 
did not fulfill the requirements of a motion to suppress 
under Rule 41 (e), and when there was nothing in the evi¬ 
dence before the court to indicate that appellant’s consti¬ 
tutional rights had been violated by the seizure. 
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United States Court of Appeals! 
for the District of Columbia Circuit 


No. 11,275 


Bernard Gorland, Appellant 

v. 

United States of America, Appellee 


Appeal from Ihe United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On April 30,1951, a six-count indictment was tiled against 
appellant and another, Rudolph Dupree. The first count 
charged both defendants with managing, carrying oij and 
promoting a numbers game on March 12 and 13, 19pl, in 
violation of D. C. Code (1940), § 22-1501. The second and 
third counts charged Dupree alone with selling chances in 
the numbers game to George J. Maurer on March 1^ and 
13, 1951. The fourth count charged both appellant and 
Dupree with possession of numbers slips on March 13, 1951, 
in violation of D. C. Code (1940), § 22-1502. The fifth j:ount 
charged both appellant and Dupree with setting up a gam- 
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ing table for betting on horse races between March 10 and 
March 13,1951, in violation of D. C. Code (1940), § 22-1504. 
The sixth count charged both appellant and Dupree with 
keeping a place for betting on horse races between March 
10 and March 13, 1951, in violation of D. C. Code (1940), 
§ 22-1504. (J.A. 2-3.) Dupree pleaded guilty (R. 4). After 
a jury trial appellant was found guilty on all four counts 
in which he was named (R. 57). He was given concurrent 
sentences of two to eight months on count one, two months 
on count four, two to nine months on count five, and two to 
nine months on count six (J.A. 6-7). 

The Issuance of the Search Warrant .—The proceedings 
against appellant began with the issuance of a search war¬ 
rant on March 12, 1951. On that date, Officer Maurer, a 
member of the vice squad, appeared before the Commis¬ 
sioner and made application for a search warrant for prem¬ 
ises at 1709 Pennsylvania Avenue, N. W., and for an arrest 
warrant for an individual named “Rudy”. 1 In the affidavit 
for the search warrant he stated that he had reason to be¬ 
lieve that horse race slips and gambling paraphernalia used 
in betting on the races were concealed on the premises 
(J.A. 9). In the statement of facts which accompanied the 
affidavit the officer swore that he had received information, 
from a source which he had previously found to be reliable, 
that horse race bets were being taken in a variety store 
located at 1709 Pennsylvania Avenue, N. W.; that he was 
sent there at 1:30 p.m. on Saturday, March 10, 1951, to 
make an investigation; that he entered and contacted Rudy, 
who asked him to go to a near-by drug store to look over a 
scratch sheet and determine what horses he wished to play; 
that they went to the drug store where the officer made bets 
on five horses and gave Rudy $15, whereupon Rudy marked 
the bets on a scratch sheet; that Rudy told him he was 
working for a white man, named Bernie, who ran the va¬ 
riety store at 1709 Pennsylvania Avenue, N. W., and that 
he turned his work over to Bernie; that after the transac- 


1 “Rudy” turned out to be the co-defendant. Rudolph Dupree 
(R. 4, 8,11). 
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tion had been completed he observed Rudy return to the 
variety store and talk to Bernie; that he had reason to be¬ 
lieve that Rudy had turned his bets over to Bernie; jand 
that the occupancy permit for the variety store was listed 
in the name of Bernie’s brother-in-law (J.A. 10-11). 

On the basis of the officer’s affidavit and sworn statement 
the Commissioner on March 12, 1951, issued a search War¬ 
rant for the premises described, directing the seizure of a 
gambling table, horse race slips, and any other parapher¬ 
nalia used for betting on the races (J.A. 12-13). Th^ re¬ 
turn to the warrant shows that it was executed on the fol¬ 
lowing day, March 13, and that the officers seized ten 
marked $1 bills, a marked $5 bill, $257.00 in cash, several 
numbers slips and horse bet slips and a radio (J.A. 13^14). 

The Motion to Quash the Search Warrant .—Appellant 
made no motion to suppress or return the evidence iri ac¬ 
cordance with Rule 41(e) of the Federal Rules of Crimiinal 
Procedure. On June 12, 1951, however, long after J the 
search warrant had been executed, appellant filed a motion 
to quash the warrant, alleging that the affidavit upon w]hich 
it had been issued did not contain facts constituting prjoba- 
ble cause for belief that gambling offenses were being (jom- 
mitted on appellant’s premises, and did not contain f]acts 
known personally to appellant (sic!) (J.A. 3-4). There 
was a hearing on the motion on August 23, 1951. No evi¬ 
dence was introduced, counsel simply arguing to the cjsurt 
whether the affidavit of Officer Maurer stated probable 
cause. Defense counsel argued that the affidavit wa^ in¬ 
sufficient and that the warrant should be quashed. Hq did 
not even suggest that the seized evidence should be sup¬ 
pressed or returned. The motion was denied. (J.A. 4-5; 
R. 60-65.) 

i 

The Evidence to Support the Verdict .—Although no 
question is raised here as to the sufficiency of the evidence 
to support the verdict, we briefly summarize the testimony 
presented by the Government: 

Officer Maurer repeated in substance the statements he 
had previously made in his affidavit. He testified thgt on 
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March 10, 1951, he met Dupree at 1709 Pennsylvania Ave¬ 
nue, N. W., went with him to the drug store and placed bets 
with him, then walked back to the front of the variety store 
where he watched Dupree enter with the scratch sheet in 
his hand and give some money to appellant who made some 
notations on white slips of paper (R. 6-9). The same pro¬ 
cedure was followed on Monday, March 12 (R. 9-10). On 
March 13 the officer made one bet on a horse at the variety 
store with appellant himself, using a marked $5 bill, and 
several other bets, also with marked $1 bills, with Dupree 
at the drug store. Thereafter he signalled the other offi¬ 
cers, who then entered the variety store with the search 
warrant and the arrest warrant for Dupree. (R. 10-14.) 

Sergeant Bonaccorsy testified that on March 13, 1951, 2 
he and other officers entered the premises at 1709 Pennsyl¬ 
vania Avenue, N. W., with the search warrant and the ar¬ 
rest warrant for Dupree, that they arrested Dupree and 
found numbers slips and horse race bets on his person, 
that they searched the premises and found the marked $5 
bill in the cash register, and that they arrested appellant 
and found numbers slips, horse bet slips, and a scratch 
sheet on his person. While he was in the store he answered 
phone calls and took four bets, which fact he related to ap¬ 
pellant. (R. 21-28.) 

Officers Valentine and Molle corroborated the testimony 
of Sergeant Bonaccorsy as to the discovery of the marked 
$5 bill in the cash register (R. 28-37). 

Appellant’s motion for a directed verdict was denied, 
and he rested without taking the stand or offering any evi¬ 
dence in his own defense (R. 37-42, 46-47). 

During the trial the objection to the sufficiency of the 
search warrant was renewed, and objections were made to 
the admission of certain evidence on this ground (R. 4, 5-6, 
15-17, 26-27, 37). There was never, however, a motion that 
the evidence be either suppressed or returned in accord¬ 
ance with the provisions of Rule 41(e) of the Federal Rules 
of Criminal Procedure. 


2 The record reference to March 3 is an obvious mistake (R. 22). 
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STATUTES AND RULE INVOLVED 

I 

The pertinent provisions of the District of Columbia 
Code are as follows: 

§ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising, directly pr in¬ 
directly, any policy lottery, policy shop, or any lottery, 
or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, oj any 
lottery or shall sell or transfer any ticket, certificate 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle hini to a 
chance of drawing or obtaining a prize to be drajvn in 
any lottery, or in a game or device commonly known as 
policy lottery or policy or shall, for himself or anpther 
person, sell or transfer, or have in his possession for 
the purpose of sale or transfer, a chance or ticket in 
or share of a ticket in any lottery or any such billj, cer¬ 
tificate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,0()0 or 
be imprisoned not more than three years, or both. The 
possession of any copy or record of any such chiance, 
right, or interest, or of any such ticket, certificate] bill, 
token, or other device shall be prima-facie evidence 
that the possessor of such copy or record did, ajt the 
time and place of such possession, keep, set up, or 
promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing] car¬ 
rying on, promoting, or advertising a policy lottery, 
policy shop, or lottery. 

I 

§ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certifi¬ 
cate, bill, slip, token, paper, writing, or other dbvice 
used, or to be used, or adapted, devised, or desijgned 
for the purpose of playing, carrying on, or conducting 
any lottery, or the game or device commonly kno\fn as 
policy lottery or policy, he shall be fined upon convic¬ 
tion of each said offense not more than $500 or be im¬ 
prisoned for not more than six months, or both. 

§ 22-1504. Whoever shall in the District set Up or 
keep any gaming table, or any house, vessel, or place, 
on land or water, for the purpose of gaming, or gam- 
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bling device commonly called A B C, faro bank, E 0, 
roulette, equality, keno, thimbles, or little joker, or any 
kind of gaming table or gambling device adapted, de¬ 
vised, and designed for the purpose of playing any 
game of chance for money or property, or shall induce, 
entice, and permit any person to bet or play at or upon 
any such gaming table or gambling device, or on the 
side of or against the keeper thereof, shall be punished 
by imprisonment for a term of not more than live 
years. 

Rule 41(e), Federal Rules of Criminal Procedure, pro¬ 
vides : 

Motion for Return of Property and to Suppress Evi¬ 
dence .—A person aggrieved by an unlawful search and 
seizure may move in the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
warrant was illegally executed. The judge shall re¬ 
ceive evidence on any issue of fact necessary to the de¬ 
cision of the motion. If the motion is granted the prop¬ 
erty shall be restored unless otherwise subject to law¬ 
ful detention and it shall not be admissible in evidence 
at any hearing or trial. The motion to suppress evi¬ 
dence may also be made in the district where the trial 
is to be had. The motion shall be made before trial or 
hearing unless opportunity therefor did not exist or 
the defendant was not aware of the grounds for the 
motion, but the court in its discretion may entertain 
the motion at the trial or hearing. 

SUMMARY OF ARGUMENT 

I 

1. Appellant’s motion to quash the search warrant was 
made three months after the warrant had been executed. 
There was nothing left to quash and the motion was obvi- 
ouslv futile. 
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2. In reality the motion was an attempt to have th^ arti¬ 
cles, which had been seized under the authority qf the 
search warrant, suppressed as evidence, without accepting 
the responsibilities entailed by a motion to suppress tinder 
Rule 41(e), F. R. Crim. P. But such a motion is a neces¬ 
sity under federal criminal procedure. The motion to quash 
could not qualify as a motion to suppress under Rule |41(e) 
because it did not allege that appellant had an interest in 
either the premises searched or the things seized. Conse¬ 
quently, appellant has no standing to claim that the evi¬ 
dence should have been suppressed. 

i 

3. In any event, there was clearly sufficient probable 
cause for the issuance of the search warrant. 


II 


When the seized evidence was introduced at the tri^l ap¬ 
pellant renewed his objection. The objection was ^ot a 
motion to suppress the evidence since it did not alleg^ any 
interest of appellant in either premises or property, j The 
objection, if regarded as a trial objection alone, wis in¬ 
sufficient since there was nothing before the court to indi¬ 
cate that the evidence had been seized in violation of ap¬ 
pellant’s constitutional rights. 

ARGUMENT 

• I 

The Trial Court Correctly Denied the Motion to Quash the 

Search Warrant. 

The search warrant was issued by the Commissioner on 
March 12, 1951, and was executed by the police on March 
13. On March 15 a return of the property seized was jnade 
to the Commissioner, as directed by the terms of the war¬ 
rant. (J.A. 12-14; supra, pp. 2-3.) Thereafter, thejwar- 
rant was functus officio. Its purpose had been fulfilled and 
it had no further legal efficacy except as evidence. Gfhree 
months later, however, on June 12, appellant filed his Mo¬ 
tion to Quash Search Warrant and to Dismiss” (J.A. 3-4). 
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The motion did not specify what was sought to be dis¬ 
missed, but apparently it referred to the indictment since 
that was the only proceeding pending against appellant at 
the time. 

1. The motion to quash was too late .—We submit that 
there is absolutely no justification for such a motion as this 
is modern federal criminal procedure. The old practice 
recognized a motion to quash and dismiss the indictment , 
based on defects in the indictment itself. This has now 
been abolished by Rule 12(a), 3 and attacks upon the indict¬ 
ment are to be made by a simple motion to dismiss. This, 
however, was not the purpose of appellant’s motion for it 
made no attack upon the indictment whatsoever. 

What appellant ostensibly sought was to have the trial 
court invalidate the search warrant. But a motion to quash 
the warrant at this stage was futile, for, as has already 
been pointed out, the warrant had long since been executed 
and there was nothing left to quash. Where a search war¬ 
rant, or an arrest warrant, or a subpoena, has not yet ful¬ 
filled its function a motion to quash it will properly lie. 
But here, the officer to whom the warrant was directed had 
seized the articles described and had properly returned 
them to the Commissioner three months previously, and 
they had proba"bly then been turned over to the property 

3 Rule 12 (a) of the Federal Rules of Criminal Procedure pro¬ 
vides : 

(a) Pleadings and Motions. Pleadings in criminal proceed¬ 
ings shall be the indictment and the information, and the pleas 
of not guilty, guilty and nolo contendere. All other pleas, 
and demurrers and motions to quash are abolished, and de¬ 
fenses and objections raised before trial which heretofore could 
have been raised by one or more of them shall be raised only 
by motion to dismiss or to grant appropriate relief, as pro¬ 
vided in these rules. 

The Advisor’s Notes to the Rule indicate that the motion to 
quash was abolished because of confusion as to its meaning and use. 
See also Preliminary Draft of the Rules, pp. 51-65; and Second 
Preliminary Draft of the Rules, pp. 46-60. 
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clerk of the police department for safe-keeping pending 
trial. And even if it could be said that the authority of the 
police to retain the seized articles thereafter rested hpon 
the executed warrant, which we gravely doubt, still the 
mere quashing of the warrant would have no effect qpon 
the right of the Government to use the articles as evidence 
in the absence of some further order of the court suppress¬ 
ing them or directing that they be returned to their right¬ 
ful owner. We submit, therefore, that the motion could 
well have been denied as baseless on the face of it. 

2. It could not be treated as a motion to suppress \evi- 
dence. —Of course, what appellant really hoped to accom¬ 
plish by the motion to quash the search warrant was to 
have the seized evidence suppressed by the trial court. iBut 
the proper method, under federal criminal procedure, to 
obtain the suppression or return of property, which is| al¬ 
leged to have been seized under an invalid search warrant, 
is by a motion to suppress or return under Rule 411(e) 4 
(supra, p. 6). Only a “person aggrieved” by the un¬ 
lawful search and seizure may obtain relief under this R|ule. 
And in order to show that he is a “person aggrieved”|the 
movant must allege and prove that he had some interest 
either in the premises searched or in the property seized. 
Jeffers v. United States, 88 U.S. App. D.C. 58, 187 F 2d 
498, affirmed 342 U. S. 48. If he cannot show an interest 
sufficient to bring himself within the protection of the 
Fourth Amendment he has no standing to object to jthe 
seizure. Thus, in Harvey and Mann v. United States, iNfos. 
11082-11083, decided January 24, 1952,' the trial court re¬ 
fused to suppress two fake police badges seized from fhe 
persons of the defendants at the time of arrest. The jde- 
fendants, instead of claiming any right in the badges, [de¬ 
nied ownership and denied that the badges had even b^en 

i 

■ 

4 So also, the proper method, under federal procedure, to obtain 
the release of a person, who has been actually imprisoned under 
and invalid arrest warrant, is by a petition for a writ of habeas 
corpus, and not by a motion to quash the already executed warrant. 

5 Petition for certiorari pending, No. 609, this Term. 


! 
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seized from their persons. This Court held that they had 
no standing to object to the seizure. 

In the present case appellant’s motion to quash failed to 
allege either an interest in the premises searched or an 
interest in the articles seized (J.A. 3-4). Nor was any 
claim of such an interest made at the hearing on the mo¬ 
tion, the only issue being the sufficiency of the affidavit 
supporting the search warrant (supra, p. 3). The mo¬ 
tion to quash was clearly an effort to obtain a suppression 
of the evidence without acceptance of the responsibilities 
entailed by such a claim of interest in the premises or 
property as would be required in a motion under Rule 
41(e). ,; Consequently, we submit that, even if appellant’s 
motion is to be treated as a motion to suppress the evi¬ 
dence, it should have been denied for lack of a showing of 
standing to object to the seizure of the evidence. 

3. In any event, there was probable cause for issuance of 
the search warrant. —The district judge who heard appel¬ 
lant’s motion treated it as if it were a motion to suppress, 
found that the search warrant was issued upon probable 
cause, and denied the motion (supra, p. 3). Appellant’s 
sole argument in this Court (Br. 4-10) is that the affidavit 
upon which the warrant was issued failed to state probable 
cause, and that the warrant was therefore invalid and 
should have been quashed. Although we believe it to be 
unnecessary even to answer this argument in view of what 
has already been said in reference to the futility of the 
motion to quash and appellant’s lack of standing to move 
to suppress the evidence, we think it manifest that there 
was probable cause for issuance of the search warrant. 

The test, by which the existence of probable cause for an 
arrest or a search is to be determined, has recently been 
redefined with great particularity in Brinegar v. United 

6 Trial counsel in this case was also trial counsel in the recent 
Wyche ease in which a very similar effort was made to evade the 
requirements of Rule 41 (e). See Wyche and Thorpe v. United 
States, Nos. 10903-10994, decided November 23, 19.11, certiorari 
denied March 3, 1952, rehearing denied April 7, 1952. 




States, 338 U. S. 166. The Supreme Court there carefully 
pointed out that probable cause is, after all, a matter of 
probabilities, that the standard of proof required for prob¬ 
able cause is far less stringent than the standard of ptmof 
required to establish guilt; and that nothing more id re¬ 
quired to justify an arrest than that the circumstances 
known to the officer, by personal observation or by infor¬ 
mation, be such as would justify a man of reasonable cau¬ 
tion in the belief that an offense had been committed. The 
Court said (338 U. S. at 173-176): 

rThere is a] difference between what is require^ to 
prove guilt in a criminal case and what is require^ to 
show probable cause for arrest or search. * * * TJiere 
is a large difference between the two things to be 
proved, as well as between the tribunals which deter¬ 
mine them, and therefore a like difference in the quanta 
and modes of proof required to establish them. 

* * * * * * # * j • 

* Guilt in a criminal case must be proved bev|ond 
a reasonable doubt and by evidence confined to jthat 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded right]* of 
our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeiture:? of 
life, liberty and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arres\ or 
for search and seizure, more especially in cases Such 
as this involving moving vehicles used in the commis¬ 
sion of crime, few indeed would be the situations in 
which an officer ,.charged with protecting the public] in¬ 
terest by enforcing the law, could fake effective action 
toward that end. Those standards have seldom been 
so applied. 

In dealing with probable cause, however, as the \iery 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not legal technicians act. The standard 
of proof is accordingly correlative to what musti be 
proved. 
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“Tlie substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. De Armit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion. 267 U.S. at 161. And 
this “means less than evidence which would justify 
condemnation” or conviction, as Marshall, C. J., said 
for the Court more than a century ago in Locke v. 
United States, 7 Cranch 339, 34S. Since Marshall’s 
time, at any rate, it has come to mean more than bare 
suspicion: Probable cause exists where “the facts and 
circumstances within their [the officers’] knowledge 
and of which they had reasonably trustworthy infor¬ 
mation [are] sufficient in themselves to warrant a man 
of reasonable caution in the belief that” an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical , non-technical 
conception affording the best compromise that has been 
found for accommodating these often opposing inter¬ 
ests. Requiring more would unduly hamper law en¬ 
forcement. To allow less would be to leave law-abid¬ 
ing citizens at the mercy of the officers’ whim or ca¬ 
price. (Footnotes omitted and emphasis added.) 

Furthermore, the Court pointed out that the existence 
of probable cause for an arrest must be determined in all 
cases “by an act of judgment formed in the light of the 
particular situation and with account taken of all the cir¬ 
cumstances.” 338 U.S. at 176. As the Court said in the 
analogous case of United States v. Babinowitz, 339 U.S. 56, 
60, 63, the validity of any arrest or search must be deter¬ 
mined solely by its reasonableness in the light of the cir¬ 
cumstances of that particular case. It is immaterial that 
the particular facts of the Brinegar case bear no resem- 
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blance to the facts of the present case. Fact situations Vary 
to an almost infinite degree, and it is practically impossible 
to find two cases alike. The inquiry must alway^ be 
whether a reasonable man would have made the arrest or 
search under the existing circumstances. Consequently, 
the question here is: in the light of the knowledge possessed 
by Officer Maurer when he applied for the search warrant, 
was it an act of reasonable prudence arid caution to issue 
the warrant, or was it an act based purely upon whifg or 
caprice? 

What, then, was the knowledge possessed by Officer 
Maurer at the time he applied for the search warrant! In 
the first place he had received information, from a pre¬ 
viously reliable source, that horse race bets were b^ing 
taken on the premises at 1709 Pennsylvania Avenue, >}.W. 
(supra, p. 2). This reliable information was, in and of;* it¬ 
self, sufficient to establish probable cause. 7 But the officer 
did not act immediately upon the strength of this informa¬ 
tion alone. He cautiously and prudently decided to cljeck 

its basic accuracy by further investigation. 8 
_ 

7 United States v. Li Fat Tong, 152 F. 2d 650, 652 (C.A. |2) ; 
Mclncs v. United States, 62 F. 2d 180 (C.A. 9), cert, den., 288 U.S. 
616; United States v. Rogers, 53 F. 2d 974, 976 (D.C. N.J.). jSee 
also Scgurola v. United States, 275 U.S. 106; United States v. 
Bianco, 189 F. 2d 716, 720-721 (C.A. 3) ; United States v. IIeither, 
et at., 149 F. 2d 105, 106 (C.A. 2), cert. den. sub nom. Crynt j> v. 
United States, 326 U.S. 727; Harvey and Mann v. United States, 
supra; -James v. United States, — U.S. App. D.C. —, 191 F.j 2d 
472, cert. den. March 3, 1952. j 

s Appellant’s reference to Sehcneks v. United States, 55 App. E|.C. 
84, 2 F. 2d 185, is, therefore, inapposite. That was a case in which 
the officers obtained a search warrant solely upon the basis of in¬ 
formation, the reliability of which they apparently could not guar¬ 
antee, and the accuracy of which they apparently had made jno 
effort to check by personal observation. The officers had only a 
suspicion. They had no good reason, based either upon reliable 
information or upon personal observation, to believe that a felolny 
had probably been committed when they applied for the warrant. 

Furthermore, much of the language of the Schencks opinion' is 
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This further personal investigation by the officer revealed 
the following additional information: on March 10, 1951, 
the officer went to the premises and spoke to Dupree; 
Dupree asked him to accompany him to the corner drug 
store so that they could look over a scratch sheet and de¬ 
termine what bets the officer wanted to make; at the drug 
store Dupree marked the bets on the scratch sheet and re¬ 
ceived $15 from the officer; he told the officer he turned his 
bets over to appellant who ran the variety store; the officer 
then walked back to the variety store and saw Dupree enter 
and talk to appellant (supra, pp. 2-3). 

We submit that the warrant in this case was not issued 
upon mere suspicion, whim or caprice. The officer certainly 
had good reason to believe that horse race slips and other 
paraphernalia were probably being concealed in the variety 
store, and that it was probably being used as a place for 
collecting bets on horse races within the meaning of D.C. 
Code (1940), § 22-1504. In determining whether probable 
cause exists the peculiar experience of the officers should 
be taken into consideration. United States v. Sebo, 101 F. 
2d 889, 890 (C.A. 7): United States v. Hotchkiss, 60 F. 
Supp. 405, 408 (D. Md.); United States v. Murray, 51 F. 
Supp. 516, 519 (D. Md.). This officer was an experienced 
member of the vice squad (R. 10) who understood the 
mechanics of betting on the horses. 9 He had reliable in¬ 
formation that bets were being taken at the variety store. 

inaccurate and has been repudiated by the Supreme Court in 
Brincgar v. United States, supra, 338 U.S. at 174-17.), footnotes 12 
and 13. For example, the Schencks opinion says that peaee officers 
“unfortunately * * * are easily satisfied as to the guilt of an ae- 

V » 

cused although having no legal evidence to convict.*’ 55 App. 
D.C. at 85-S(i (emphasis added). The implication is, and the case 
is frequently cited for the proposition, that no warrant should is¬ 
sue, and no arrest should he made, but upon legal evidence. But 
it is clear from the Brincgar ease that the rules of evidence have 
nothing to do with probable cause. The existence of probable cause 
is determined by a totally different standard. 

9 This Court can take judicial notice of the general features of 
betting on the races since it is a matter of common knowledge. 
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And he personally contacted Dupree in the store, ljiade 
bets with him on the outside, and was told by Dupree that 
these would be turned over to appellant who was still in 
the store. The question is whether the inference drawjn by 
the officer was a reasonable one under the facts. We submit 
that, in the light of the knowledge the officer had wheh he 
applied for the warrant, any reasonable man must bave 
been bound to conclude that there was a high degre|e of 
probability that race bets were being taken on the prem¬ 
ises in question. Even if the officer had made a mistake, 
the mistake would have been that of a reasonable mai^ for 
which the Brine gar case makes allowance. There ivas, 
therefore, ample probable cause for the issuance of the 
warrant. 

II 

The Trial Court Correctly Overruled Appellant's Objeclioris to 
the Introduction of the Seized Evidence. 

Appellant asserts (Br. 3, 4) that the District Court etfred 
in permitting the seized articles to be introduced in [evi¬ 
dence at the trial over his objections. The point is not 
argued, nor do the brief or Joint Appendix indicate wjhat 
the alleged trial errors were. The record, however, shows 
that appellant objected to the introduction of the seized 
evidence, and particularly the marked $5 bill which OC^cer 
Maurer had used to make a bet with appellant (supra, p.[4), 
on the same ground as that stated in the motion to qujash 
(R. 4, 5-6, 15-17, 26-27, 37). Again, appellant’s sole argu¬ 
ment was that the search warrant had been issued upon! an 
insufficient showing of probable cause. There was still no 
attempt to meet the requirements of a motion under Rjule 
41 (e) by alleging and proving that appellant had an inter¬ 
est in either the premises or the property. All appellant 
did was object to the admission of the evidence. Pie did 
not move that it be suppressed or returned to him. t^e 
think the trial court’s ruling on the evidence was cleanly 
correct. 

When the Government seeks to introduce, at the trjal, 
evidence which has allegedly been seized in violation of tjhe 
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constitutional rights of the defendant, there are under fed¬ 
eral criminal procedure two methods by which the defend¬ 
ant can obtain a ruling on the Government’s right to use 
such evidence. In the first place, the defendant may at that 
time present a proper motion under Rule 41 (e) to have 
the evidence either suppressed or returned to him. Such 
a motion should, of course, be made before trial. But if 
the defendant had no opportunity to do so or was unaware 
of the grounds, or if the trial judge in his discretion deter¬ 
mines to entertain the motion at this stage of the proceed¬ 
ings, the trial proper is halted and the collateral issue of 
illegal seizure, interjected by the motion, is heard and de¬ 
cided by the court. 10 This was clearly not the method pur¬ 
sued by appellant. None of his trial objections meet the 
requirements of a motion under the Rule. Furthermore, 
he obviously had ample time to raise any such question 
before the trial began. 

The second method by which a defendant may seek ex¬ 
clusion of the evidence is by a simple trial objection on the 
ground that it clearly appears that the property was seized 
in violation of the defendant’s constitutional rights. But 
the illegality of the seizure must appear from the evidence 
which has already been introduced. See Agnello v. United 
States , 269 U.S. 20. Such an objection does not open up 
the collateral issue of the seizure. For that, a proper mo¬ 
tion under the Rule is required. 

In this case appellant did no more than object to the evi¬ 
dence. But there was nothing in the evidence before the 

10 As was recently pointed out by the Government during oral 
argument of the Cefaratti case, the motion to suppress or return 
evidence is a separate and distinct proceeding from the trial itself. 
United States v. Cefaratti, Xo. 10899, argued March 31, 1952, be¬ 
fore Stephens, C.J., Edgerton and Wilbur K. Miller, J..T. As we 
pointed out in that case we believe that a ruling granting such a 
motion is a ‘‘final decision*’, within the meaning of Cohen v. Bene¬ 
ficial Loan Corp., 337 U.S. 541 and Stack v. Boyle, 342 U.S. 1, so 
far as the Government is concerned, since it completely bars the 
Government from thereafter using the evidence in the pending 
criminal case or in any other proceeding. 




trial court to indicate that appellant’s constitutional rights 
had been violated in the seizure of the evidence. Th<^ trial 
court was, therefore, clearly correct in overruling the 
objections. 

CONCLUSION 


We respectfully submit that the rulings of the court be¬ 
low were correct and that the judgment of conviction should 
be affirmed. 


Charles M. Irelan 
United States Attorney \ 
Grace B. Stiles 5 

Joseph M. Howard 
Assistant United States \ 
Attorneys \ 
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